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RESNICK, ML., J. This cause is before the court on
appeal froma judgnent of the Erie County Court of Conmon
Pl eas wherein appellant, Edward Duane Brewer, pled guilty to
one count of sexual battery. The court inposed a maxi mum
sentence of five years. Appellant asserts the follow ng
assi gnnents of error

"THE TRI AL COURT ERRED BY DENYI NG
APPELLANT' S MOTI ON TO W THDRAW THE PLEA OF



NOT GUI LTY W THOUT CONDUCTI NG A FULL AND
FAI R HEARI NG ON THE MOTI ON. "



"THE TRI AL COURT ERRED WHEN | T SENTENCED

APPELLANT TO THE MAXI MUM ALLOMABLE SENTENCE

W THOUT MAKI NG THE REQUI RED FI NDI NGS AS

PROVI DED FOR I N OH O REVI SED CODE SECTI ON

2929.14(Q."

"THE TRI AL COURT ERRED BY NOT GRANTI NG

APPELLANT' S REQUEST FOR NEW COUNSEL PRI OR

TO H'S PLEA RENDERI NG H S PLEA

| NVOLUNTARY. "

" APPELLANT RECEI VED | NEFFECTI VE ASSI STANCE

OF COUNSEL BOTH DURI NG THE PLEA HEARI NG AND

DURI NG H' 'S ATTEMPT TO W THDRAW HI S PLEA. "

On June 14, 1999, appellant was indicted by the Erie
County Grand Jury on one count of rape, in violation of R C
2907.02(A) (1) (c), a felony of the first degree, and one count
of sexual battery, a violation of R C 2907.03(A)(2), a felony
of the third degree. The charged offenses all egedly occurred
on June 27, 1998. Appellant was appoi nted counsel and
initially entered pleas of not guilty to both charges.
Appoi nted counsel |later withdrew fromthe case due to a
conflict of interest; therefore, on Septenber 13, 1999,
Attorney Krieg Brusnahan was appointed to represent appellant.

On Novenber 17, 1999, the day that trial was to
commence, appellant withdrew his pleas of not guilty to both
of fenses, the state dism ssed the charge of rape and appel | ant
entered a plea of guilty to sexual battery. However, prior to
entering his plea, appellant asked the court for a different

attorney. He clainmed that Brusnahan was not representing

appellant "to the best of his ability."



Appel  ant mai ntained that his attorney discussed the
case with himon only one occasion and that Brusnahan "wants
me to plead guilty already, to sonething, | don't know what.
And I"'mnot guilty.” Appellee then explained that after ful
di scovery in this case, the state, with the consent of the
victims famly, decided to offer appellant the opportunity to
plead guilty to the sexual battery charge and the inposition
of a four year prison sentence. According to the prosecutor
and Brusnahan, this offer was extended several times to
appel  ant, even on occasions prior to the time that Brusnahan
was appoi nted as appellant's attorney. Appellant denied that
he ever was offered the four year sentence. Brusnahan stated
that of three schedul ed neetings, appellant only attended one.
Brusnahan told the judge that he spent forty-five mnutes at
that neeting discussing appellant's case. At that point, the
trial judge suggested that appellant and his attorney take
some time to discuss the matter.

When court reconvened, the trial judge asked
appel I ant whether he still did not want Brusnahan as his
attorney. He replied, "I've changed ny mnd." Appellant also
i ndicated that he wanted to enter a plea of guilty to the
charge of sexual battery in return for the dism ssal of the
charged offense of rape. At that point, the trial judge

engaged in a dialogue with



appel l ant addressing all of the requirenents of GimR 11
necessary to a determ nation of whether his guilty plea was
knowi ng, voluntary and intelligent. Upon nmaking such a
determ nation, the court accepted the plea. Appellant also
executed a witten entry of his guilty plea. Appellee

di sm ssed the charge of rape.

After accepting the plea, the court turned to
determ ning bond. In doing so, the court and appellant's
trial counsel both nentioned that the victimwas deceased and
that appellant's rel ease on bond prior to sentencing woul d
therefore not pose a threat to her. At appellant’'s sentencing
hearing, the victims sister informed the court that the
victimdied in Cctober 1998, several nonths before appell ant
was i ndi ct ed.

At that hearing, appellant inmmediately asserted that
he wanted to withdraw his guilty plea. Appellant stated that
he call ed Brusnahan, told himthat he wanted to appeal and
t hat Brusnahan did not do so. Brusnahan told the court that
he tried to make appel |l ant understand that he coul d not appeal
his conviction until after he was sentenced. The attorney
al so stated that he asked appell ant whether he wanted to
wi thdraw his guilty plea and that appellant replied that he
was not sure whether he wanted to or not. Brusnahan noted

that the law | ooks with favor on the request to withdraw a



guilty plea prior to sentencing, but he failed to raise any
grounds upon which his client could base such a noti on.

The trial judge infornmed appellant that "***[Y] ou
just can't withdraw a guilty plea. You have to have a | ega
reason for doing so and the lawis very strict on those
reasons.” Appellant then clainmed that the plea agreenent was
supposed to include only a four year sentence, that he did not
know anyt hi ng about sexually oriented offender status and that
he did not "understand any of it." The prosecutor argued that
the court satisfied imR 11 at the guilty plea hearing and
that it was made clear to appellant, both verbally and on the
witten guilty plea, that the state would seek the inposition
of a five year sentence. The court denied appellant's
request, finding that he failed to set forth a "l egal basis"
for the withdrawal of his guilty plea. The court then went on
to i npose the maxi mum sentence possible for a third degree
fel ony under R C. 2929. 14(A) (3) and appoi nted counsel for
appel l ant for the purpose of appeal.

In his first assignnment of error, appellant contends
that the trial court erred in denying his notion to w thdraw
his guilty plea without a full and fair hearing on the notion.

W agree. Wiile neither the crimnal rule nor State v. Xi e

(1992), 62 Chio St.3d 521, require a separate evidentiary

hearing in



every case where a defendant requests the withdrawal of his

guilty plea, see State v. Msby (Sept. 18, 2000), Butler

App. No. CA2000- 04- 059, unreported, the court's m sstatenment of
the law in this case precluded appellant fromhaving a fair
and full consideration of his notion.

CimR 32.1 provides that "a notion to withdraw a
plea of guilty or no contest may be made only before sentence
is inmposed ***." In general, a notion to withdraw a guilty

plea filed before sentencing will be freely and liberally

granted. State v. Xie, 62 Ohio St.3d at 527. However, a

def endant does not have an absolute right to withdraw a guilty
plea prior to sentencing. [|d. at paragraph one of the
syl l abus. Rather, a court nust conduct a hearing in order to
determ ne whether there is a reasonable and legitimte basis
for the wwthdrawal of the guilty plea. 1d.

Here, the standard voiced by the trial court is nuch
stricter than the one set forth in the precedi ng paragraph.
That is, a standard requiring a "legal reason"” or "l egal
basi s" subject to strict application of the lawis not the
equi val ent of a "reasonable or legitimte basis" that is
freely and liberally granted. Thus, the trial court erred as
a matter of law in determ ning appellant's notion to w thdraw
his guilty plea. Furthernore, in holding appellant to the

hi gher standard, the



trial judge prevented herself fromconducting a fair and ful
hearing on his notion. Therefore, appellant's first
assi gnnent of error is found well-taken.

In his second assignnment of error, appellant urges
that the trial court erred in sentencing himto the maxi num
al | owabl e sentence wi thout nmaking the findings required by
R C 2929.14(C). Again, we nmust agree.

R C. 2929.19, reads, in relevant part:

"(A) (1) The court shall hold a sentencing

heari ng before i nposing a sentence under

this chapter upon an of fender who was

convicted of or pleaded guilty to a felony

and before resentenci ng an of fender who was
convicted of or pleaded guilty to a felony

* k%

If a trial court inposes the maxi mum sentence for a particul ar
felony, it is required to nake the finding that the defendant

commtted the worst formof the offense, that he or she posed
the greatest l|ikelihood of commtting future crines or that

t he maxi num sentence is required by law. R C 2929.14(0C

State v. Walk (Dec. 29, 2000), Erie App.No. E-97-079,

unreported. "When the court nmakes such a finding, R C
2929.19(B)(2)(d) also requires that the court state its

reasons for inposing the maxi num sentence.” State v. WlKk,

supra, citing State v. Ednondson (1999), 86 Chio St.3d 324,

328.



R C 2929.14(A)(3) lists five years, the sentence
i nposed on appellant, as the nmaxi num penalty for a fel ony of
t he
third degree. Therefore, the trial court in this case was
required to expressly nake one of the findings enunerated in
R C 2929.14(C). \Wile the trial court did state sone reasons
fromthe bench that mght formthe basis for finding that
appel lant conmtted the worst formof the offense, the record
is devoid of such a finding and of either of the other two
mandat ed findi ngs. Consequently, because the trial court
failed to set forth the prerequisites for the inposition of a
maxi mum sent ence, appellant's second assi gnnment of error is
found wel | -taken.

In his fourth assignment of error, appellant
contends that he was provided with ineffective assistance of
counsel during the plea hearing and when he attenpted to
w t hdraw hi s pl ea.

To prevail on a claimof ineffective assistance of
counsel as it relates to the entry of a guilty plea and a
notion to withdraw a plea of guilty, an appellant nust
denonstrate that counsel's performance was deficient and that,
but for counsel's deficient performnce, he woul d not have

entered a guilty plea. Hll v. Lockhart (1985), 474 U.S. 52,

59; State v. Xie, 62 Ohio St.3d at 524. See, also, Strickland




v. Washington (1984), 466 U S. 668. The key to determ ning
whet her counsel was ineffective "is whether counsel provided

i ncorrect advice to the defendant,

which, in turn, induced the guilty plea entered by the

defendant." State v. Miushrush (1999), 135 Chio App. 3d 99,

106.

In the present case, none of the argunents set
forth by appellant serve as a basis for establishing that the
all eged errors induced appellant into entering his guilty
pl ea. Nonet hel ess, we conclude that, under the doctrine of
plain error, see imR 52(B), trial counsel's performance
was defective and that this defect affected the outcome of

this case. State v. Long (1978), 53 Ohio St.2d 91, 97. In

particul ar, Brusnahan knew that the victimof the alleged rape
was deceased t hereby weakening the state's case or, if no

ot her witnesses were avail able, rendering the state's case
unprovabl e. Because of this know edge, and the absence of any
corroborating evidence of the charged offenses in the record
of this cause, it appears that Brusnahan, in urging his client
to accept the prosecution's offer, provided himw th incorrect
advi ce which induced appellant to enter his plea of guilty.

Further, trial counsel then failed to raise this issue as a

10.



legitimate ground for the withdrawal of appellant's guilty

pl ea. These om ssions in counsel's perfornmance were
prejudicial to appellant. Thus, we are conpelled to find that
appel  ant was deni ed effective assistance of counsel.
Accordingly, appellant's fourth assignnment of error is found
wel | -t aken.

Due to our disposition of appellant's fourth
assignment of error, we need not reach the nerits of
appellant's third assignnent of error and the sane is, hereby,
f ound noot.

On consi deration whereof, the judgnent of the Erie
County Court of Conmon Pleas is reversed, and this cause is
remanded to said court for further proceedi ngs consistent with
this judgnment. Appellee is ordered to pay the costs of this

appeal .

JUDGVENT REVERSED

A certified copy of this entry shall constitute the
mandat e pursuant to App.R 27. See, also, 6th Dist.Loc.App.R
4, amended 1/1/98.

Melvin L. Resnick, J.

JUDGE
Mark L. Pietrykowski, P.J.
CONCUR.

JUDGE
R chard W Knepper. J.
CONCURS AND WRI TES SEPARATELY. JUDGE
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KNEPPER, J., concurring. | agree with the majority
and their findings on the law, but I amtroubled by the
result.

There is absolutely no evidence in the record that
the state could go forward with the charge of rape or the
charge of sexual battery at the tine of the defendant's plea.
If the state
could not go forward with the prosecution, then it was clearly
i neffective assistance of counsel for the defendant to be
advi sed to do anything other than maintain a not guilty plea.
If the state did have adm ssi bl e evidence that woul d have
enabled it to nove forward with its prosecution of appell ant
without the victim then the state had to put that evidence on
t he record.

| f the necessary evidence was available at the tine
of the plea, then it was indeed unfortunate that the state did
not avail itself of the opportunity to make a sinple proffer

of that evidence on the record.
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